
SUPPLEMENT 4 


STATE OF MINNESOTA) 

ss. 


COUNTY OF HENNEPIN) 


AFFIDAVIT OF PERSONAL SERVICE 

Janet M. bresnahan ,being f irs t  duly sworn, 

hereby deposes and says: 

That a t  the City of Minneapolis, county and state aforementioned, on 

the 1st day of November , 1985, she did serve the 

Report of the Chief Administrative Law Judge and the Report 


of the Administrative Law Judge,and a three volume transcript 


upon LeonardLevine 

by personally handing to Chuck osell 
L 

I and said-' reports transcipt record 

Subscribed and- sworn to before me 
y-, ~, .. 1985th i s  -/ 'day of 'JY-: . ,,~ 
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STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

400 S U M M I T  BANK BUILDING 
310 FOURTH AVENUE SOUTH 

MINNEAPOLISMINNESOTA 5 5 4 1 5  

I 6 1 2 1  3 4 1 . 7 6 0 0  

November 1,1985 

Leonard Levine, Commissioner 

Department of Human Services 

4th Floor, Centennial Office Building

658 Cedar Street 

St. Paul, MN 55155 


RE: Rule 5 3 ;  OAH Docket No. HS-86-001-JL. 

Dear Commissioner: 

Enclosed and served upon you personally, please find the Report of the Chief 
Administrative Law Judge and the Report of the Administrative Law Judge in the 
above-entitled matter. I also enclose the official record and a three volume transcript, 
and I am closing our file in this matter. 

,--. 
JLG.:jmb 
en&;-- -x+’ 

cc: Gary Van Cleve 

Yours very truly, 

JON L. LUNDE 
Administrative Law Judge 

Telephone: 61W341-7645 
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HS-86-001-JL 

STATE OF MINNESOTA 

OFFICE OF ADMINISTRATIVE HEARINGS 


FOR THE MINNESOTA DEPARTMENT OF HUMAN SERVICES 

I n  t h e  M a t t e r  o f  theProposedAdoption 
of Department o f  Human Services 
RulesGoverningtheDetermination o f  REPORT OF THE 
Payment Rates for IntermediateCare CHIEF ADMINISTRATIVE LAWJUDGE 
F a c i l i t i e s  for Persons with Mental 
Retardat ion,  minnesota Rules 
Par ts  9553.0010 t o  9553.0080. 

The above-ent i t led  mat te r  came on for rev iew by  the  Ch ie f  Admin is t ra t i ve  
Law Judge pursuant to thep rov i s ions  o f  Minn.Stat .  5 14.15,subds. 3 and 4, 
whichprovide: 

Subd. 3 .  Finding of  subs tan t i a l  change. I f the  
[admin i s t ra t i velawjudge 's1repor tcon ta ins  a f i n d i n g  t h a t  a 
r u l e  hasbeen m o d i f i e d  i n  a way which makes i t  s u b s t a n t i a l l y  
d i f f e r e n t  from thatwhich was o r i g i n a l l y  proposed, or t h a t  t h e  
agencyhas n o t  met therequirements o f  sect ions 14.131 to  14.18, 
i t  s h a l l  be submit ted t o  thechiefadmin is t ra t ivelawjudge for 
approval .  I f  thechiefadmin is t ra t ivelawjudgeapprovesthe 
f i n d i n g  o f  theadmin is t ra t i velawjudge,thech ie f  
admin i s t ra t i velawjudgesha l ladv i sethe  agency and the revisor 
o f  s ta tu tes  o f  act ionswhich will co r rec tthede fec ts .  The 
agency s h a l ln o ta d o p tt h er u l eu n t i lt h ec h i e fa d m i n i s t r a t i v e  
lawjudgedeterminesthatthedefectshave been corrected.  

Subd. 4. Need or reasonablenessnotestabl ished. If the 
ch ie fadmin is t ra t i velawjudgedeterminestha tthe  need for  or 
reasonableness of t h e  r u l e  has n o t  been establ ishedpursuant  to  
sec t i on  14.14, subd iv is ion  2 ,  and if theagency does n o te l e c t  
t o  fo l lowthesuggestedac t ions  o f  the  ch ie f  admin i s t ra t i ve  l aw  
judge t o  co r rec ttha tde fec t ,t henthe  agency shal lsubmi tthe 
proposed r u l e  to t h e  l e g i s l a t i v e  commission t o  rev iew 
a d m i n i s t r a t i v er u l e s  for thecommission'sadviceand comment. 
The agency s h a l ln o ta d o p tt h er u l eu n t i l  i t  has rece ived and 
consideredtheadvice o f  thecommission. However, the  agency i s  
no trequ i red  t o  delayadopt ionlongerthan 30 days a f t e r  t h e  
commissionhas receivedtheagency'ssubmission.Advice of  the 
commission s h a l ln o t  be bindingontheagency. 

Based upon a rev iew o f  thereco rdinth i sp roceed ing ,the  Chief 
Admin i s t ra t i ve  Law Judge herebyapprovestheReport o f  theAdmin i s t ra t i ve  Law 
Judge w i t ht h ef o l l o w i n gm o d i f i c a t i o n s  and a d d i t i o n a l  comments: 
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20. ThisFind ing i s  approved as i t  r e l a t e st ot h e  vagueness o ft h er u l e .  
A read ing  o f  the d e f i n i t i o n ,  o t h e r  r e l a t e d  r u l e s ,  t h e  SONR and therecord  
fa1  1 s  t o  d i s c l o s e  t h e  i n t e n t  o f  the Agency. The Agencymust c l a r i f y  t h i s  r u l e  
to  coverseveralpoints.  F i r s t ,  i f  thecen t ra l  or a d m i n i s t r a t i v eo f f i c ef o r  a 
f a c i l i t y  i s  loca ted  on thepremises o f  t h e  f a c i l i t y ,  i s  i t  t o  be inc luded as 
p a r t  o f  the"phys i ca lp lan t "  or must i t  be brokenout and consideredunderthe 
r u l e  for  c e n t r a l ,a f f i l i a t e d  or co rpo ra teo f f i cecos ts?  Second, i f  a 
corpora t ion(par tnersh ip ,e tc )  hasmore than one f a c i l i t y  b u t  i t s  c e n t r a l  
o f f i c e ,  from which a l l  f a c i l i t i e s  a r e  r u n ,  I s  p h y s i c a l l y  l o c a t e d  onthe 
premises o f  one o f  t h e  f a c i l i t i e s ,  i s  it to be t rea ted  as p a r t  of the 
"phys i ca lp lan t "  of t h a t  f a c i l i t y ?  Rulesmust be s p e c i f i c  so tha tthose 
regu la ted  by  the  ru les  will have c e r t a i n t y  and will 11 n o t  be l e f t  t o  themercy
of theregu la to rs  andsubsequent i n t e r p r e t a t i o n s  of  t h e  " i n t e n t "  of the 
r u l e s .  The proposalbytheAdministrat ive Law Judge i nF i n d i n g  20 may c l a r i f y  
t heru le ,bu tthe  Agency shouldconsidera l lposs ib leproblemswhichthey can 
reasonably be expected to a n t i c i p a t e  based on the i r  pas t  exper ience ,  and amend 
theru leacco rd ing l y .  

64. ThisFind ing i s  approvedonthebasis o f  vagueness. I nc o r r e c t i n g  
thedefect ,the Agency must a l s o  make i t  c l e a rt h a tt h e  second paragraph i s  an 
except ion t o  thegenera lru le  as s t a t e di nt h e  first paragraph.This 
p a r t i c u l a r  s u b p a r t  p r o h i b i t s  a "mark-up" i n  s a l e s  from a r e l a t e d  o r g a n i z a t i o n  
except when t h a t  r e l a t e d  o r g a n i z a t i o n  s e l l s  to  o ther ,nonre la ted  
organ iza t ions .  As p resen t l yd ra f ted ,  i t  cou ldcrea te  a l a c k  o f  u n i f o r m i t y  of  
i n t e r p r e t a t i o n  of t h ei n t e n t  o f  thesubpar t .  Because o f  thecomplex i ty  of  
theseru les and t h e  h i s t o r y  o f  numerous appeals from r a t e  d e t e r m i n a t i o n s  i n  
the  pas t ,  eve rye f fo r t  must be made to  remove anyambiguity or doubt i n  t h e  
minds o f  thoseregulated as well as thoseenforc ingtheru les.  The Agency 
has, i n  i t s  Statement o f  Need o f  Reasonableness,stated as much i n  terms o f  
i t s  goals i n  proposingtheseru les.  

66. ThisFind ing i s  approved. I no r d e r  to  cor rec tthedefec t ,the  Agency 
must a l l owrepa i rcos tsnecess i ta tedbydes t ruc t i veres iden tbehav io r ,  
regard less of  amount, t o  be inc ludedintheprogramcostca tegory .Th is  can 
be correctedbyadding a new sentence a t  the  end of Subpart B to  read as 
follows : 

Repai rsnecess i ta tedsole ly  as a r e s u l t  o f  d e s t r u c t i v e  
res identbehav io r ,regard less  of  cos t ,sha l l  be al lowed as 
a programoperat ingcost.  

113. The c o n c l u s i o nt h a tt h eu n f e t t e r e dd i s c r e t i o ng i v e nt ot h e  
Commissioner for g ran t i ng  an extens ion t o  submi taddi t ionalin format ion i s  
approved.However, theproposal  for  c o r r e c t i n g  the de fec t  is notapproved. 
"Good cause," as an undef inedstandard,leavesunfet tereddiscret ion to  the 
Commissioner. I n  order  to  correctthedefect ,thesentenceon page 34, l i n e  
32 and ending on l i n e  36 must beamended to  read as follows: 

The commiss ionershal lextendth ist ime i f  t h e  f a c i l i t y  
submits a w r i t t e n  r e q u e s t  and i f  theextens ion o f  t i m e  will 
not preventthecommissioner from e s t a b l i s h i n g  r a t e s  i n  a 
t imely  manner. 
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127.ThisFind ingrequi resthedelet ion o f  thelas tsentenceinRu le  
9553.0050, subp.1, A ( l ) ( F ) .  I agreewi ththede le t ion ,no ton lyfo rthe  
reasonsgivenbut for theaddi t ionalambigui ty .  The sentencecould be readto  
p lace  a r e s t r i c t i o n  ontheotherwiseautomat ic ,annualrecalcu lat ion to  once 
eve ry  f i v e  years.  Such a readingwoulddefeattheintent  and purpose of the 
r e s t  of  thesubitemwhich i s  t o  a l l o w  annualincreasesbased upon a s ta ted  
formula.  The record  i s  unc learw i threspec t  t o  theAgency 'sin ten tinadd ing  
t h i s  sentence. Thus, i t  must be deleted.  

142.ThisFinding is approved. I n  o r d e r  to c o r r e c tt h ed e f e c ti nt h i s  
r u l e ,  i t  must be r e d r a f t e d  to make t h e  i n t e n t  o f  the  Agency c l e a r  and 
unambiguous. The t r u ei n t e n t  o f  the Agency cannot be determined from t h i s  
record,  as d iscussedbytheAdmin is t ra t ive Law Judge,because therecould be 
more than one reason for  theru le .  I t  i sc l e a rt h a tt r e a t i n gp u r c h a s e r s  
d i f f e r e n t l y  s o l e l y  o n  t h e  b a s i s  o f  thedatetheyenteredtheprogram i s  
improper . 

156. The F ind ing  i s  approved. I no r d e r  t o  c o r r e c t  This d e f e c t ,t h er u l e  
as or ig ina l l yproposedmust  be adopted,the amendment beingimproper. 
A d d i t i o n a l l y ,  the r u l e  must c i t e  t h e  r e a d e r  to  thefo rmerru le ,  12 MCAR 
5 2.052D.S.b(l)(a). 

I n  order  to  correctthedefectsenumeratedbytheAdmin is t ra t ive Law Judge 
and theCh ie fAdmin i s t ra t i ve  Law Judge,theagencyshal le i thertakethe 
a c t i o n  recommended bytheAdmin is t ra t i ve  Law Judgeand theChie f  
Admin i s t ra t i ve  Law Judge or reconvenetheru lehear ing i f  appropr ia te .  I f  the 
agencychooses t o  reconvenetherulehear ing, i t  s h a l l  do so as i f  i t  i s  
i n i t i a t i n g  a new ru lehear ing,comply ing with a l l  s u b s t a n t i v e  and procedural  
requirements imposedon the agencybylaw or r u l e .  

I f  the  agencychooses to  taketheac t ion  recommended bytheAdmin is t ra t i ve  
Law Judgeand theCh ie fAdmin i s t ra t i ve  Law Judge, I t  shal lsubmi t  to theChie f  
Admin i s t ra t i ve  Law Judgeand Ch ie f  Admin i s t ra t i ve  Law Judge a copy o f  the 
r u l e s  as i n i t i a l l y  p u b l i s h e d  i n  t h e  S t a t e  R e g i s t e r ,  a copy o f  theru les  as 
proposed for f i n a l  a d o p t i o n  i n  t h e  form requ i redbytheSta teReg is te rfo r  
f i n a l  p u b l i c a t i o n ,  and a copy of  theagency'sFindings of Fact and Order 
AdoptingRules. The Ch ie fAdmin i s t ra t i ve  Law Judge will then make a 
determinat ion  as t o  whetherthedefects havebeen cor rec ted  and whetherthe 
m o d i f i c a t i o n si nt h er u l e sa r es u b s t a n t i a l  changes. 

Shouldtheagency make changes i nt h er u l e so t h e rt h a nt h o s e  recommended 
bytheAdmin is t ra t ive Law Judgeand theCh ie fAdmin i s t ra t i ve  Law Judge, i t  
sha l la lsosubmi t  the completerecord t o  theCh ie fAdmin i s t ra t i ve  Law Judge 
for  a reviewontheissue o f  subs tan t i a l  change. 

Dated: November 1 s t ,  1985. 

DUANE R .  HARVES 

Chief  Admin is t ra t ive Law Judge 
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Date 

HS-86-001-JL 


STATE OF MINNESOTA 

OFFICE OF ADMINISTRATIVE HEARINGS 


FOR THE MINNESOTA DEPARTMENT OF HUMAN SERVICES 

I n  t h e  M a t t e r  o f  theProposedAdoption
o f  Department o f  Human Services 
RulesGoverningtheDetermination of  REPORT OF THE 

JUDGEPayment Rates for  In te rmed ia te  Care ADMINISTRATIVE LAW 

F a c i l i t i e s  for  Persons wi thMenta l  

Retardation,MinnesotaRules, 

Par ts  9553.0010 to  9553.0080. 


The above-ent i t ledmat te r  came on for  hear ingbeforeAdmin is t ra t i ve  Law 
JudgeJon L. Lunde commencing a t  9:00 a.m. on Wednesday, August 21,1985 a t  
theSta teOf f i ceBu i ld ing ,  Room 200, i n  S t .  Paul,Minnesota,pursuant t o  an 
Order fo rHear ingda tedJu ly  2,1985. Add i t iona lhear ings  were h e l da tt h e  
same locat iononAugust 22 and 23,1985. 

This i s  a rulemakingproceedingunderMinn.Stat. 55 14.131through14.20 
he ld  to determinewhetherthe Agencyhas f u l f i l l e d  a l l  r e l e v a n t  s u b s t a n t i v e  
and proceduralrequirements of  lawapp l icab le  to theadopt ion o f  r u l e s ,  
whethertheproposedrulesare neededand reasonable, and whether or notthe  
r u l e s ,  as m o d i f i e d ,a r es u b s t a n t i a l l yd i f f e r e n t  from t h o s e  o r i g i n a l l y  
proposed. A t  therequest  of theAdmin i s t ra t i ve  Law Judge, theChie f  
Admin i s t ra t i ve  Law Judge au thor ized  an extens ion i n  the  due date of t h i s  
Report to  Thursday,October 31,1985, pursuant t o  Minn.Stat .  5 14.15,subd. 2 
( 1  984). 

The Department was representedbyGary Van Cleve,Specia lAss is tant  
AttorneyGeneral ,  Second Floor, Space CenterBui ld ing,  444 Lafayette Road, S t .  
Paul,Minnesota 55101. Also appear ingonbehal f  o f  theDepartment were Maria 
Gomez D i r e c t o r  o f  the Long Term Care Management Div is ion;Char les O s e l l ,  
Sen io rAud i to ri nthe  Long Term Care Management D i v i s i o n ;  and PaulOlson,also 
o ft h e  Long Term Care Management Div is ion.Approx imate ly  55 personsattended 
thehear ingwhichcont inuedunt i la l lin terestedpersons,groups and 
assoc ia t ions  had an oppor tun i t y  to be heardconcerningtheadopt ion of the 
proposedrules.Most of  t h ep u b l i ci n p u ti nt h i sp r o c e e d i n g  came from 
representa t ives  o f  theAssoc ia t ion  of Residences for theRetarded i n  Minnesota 
(ARRM),  a t radeassoc ia t i onrep resen t ing  280 l icensedintermediatecare 
f a c i l i t i e s  for  the  menta l l y  re ta rded ( I C F / M R s ) .  

The Departmentmustwait a t  l e a s t  f i v e  workingdaysbeforetaking any 
f i na lac t i onontheru les ;du r ingtha tpe r iod ,th i sRepor t  must be made 
a v a i l a b l e  to  a l li n t e r e s t e dp e r s o n s  upon request .  

Supercedes 
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Pursuant to theprov is ions  o f  Minn.Stat .  5 14.15,subds. 3 and 4 ,  t h i s  
Report hasbeen submit ted t o  theCh ie fAdmin i s t ra t i ve  Law Judge f o r  h i s  
approval .  I f  theCh ie fAdmin i s t ra t i ve  Law Judge approvestheadversefindings 
o f  th i sRepor t ,  he will advisetheDepartment o f  act ionswhich will c o r r e c t  
thedefec ts  and theDepartment may no tadop ttheru leun t i lt heCh ie f  
Admin i s t ra t i ve  Law Judge determinesthatthedefects havebeen cor rec ted .  
However, in those instances where the  Ch ie f  Administrative Law Judge 
i d e n t i f i e sd e f e c t sw h i c hr e l a t et ot h ei s s u e s  o f  need orreasonableness,the 
Department may e i theradopttheChie fAdmin is t ra t i ve  Law Judge'ssuggested 
ac t i ons  to  curethedefects  or, i n  t h e  a l t e r n a t i v e ,  i f  theDepartment does no t  
e l e c t  t o  adoptthesuggestedactions, i t  may submittheproposedrule to  the 
L e g i s l a t i v e  Commission to Review Admin is t ra t iveRules for  theCommission's 
advice and comment. 

IftheDepartmentelects t o  adoptthesuggestedactions o f  theChie f  
Admin i s t ra t i ve  Law Judgeand makes noother  changesand theChie f  
Admin i s t ra t i ve  Law Judge determinesthatthedefectshave been corrected,then 
theDepartment may proceed t o  adopttheru le  and submit i t  t o  the Revisor o f  
S ta tu tes  for a rev iew o f  the  form. IftheDepartment makes changes i n  t h e  
ru leotherthanthosesuggestedbytheAdmin is t ra t ive Law Judgeand theChie f  
Admin i s t ra t i ve  Law Judge,then i t  sha l lsubmi ttheru le ,w i ththecomple te  
record,  to  the  Ch ie f  Admin i s t ra t i ve  Law Judge for  a rev iew o f  the changes 
beforeadopt ing i t  and submi t t ing  i t  t o  theRevisor of  S ta tu tes .  

When theDepartment f i l e s  t h e  r u l e  w i t h  t h e  S e c r e t a r y  of State,  i t  s h a l l  
g i v e  n o t i c e  ontheday o f  filing. t o  a1 1 persons who requestedthatthey be 
informed o f  the filing. 

Based upon a1 1 thetes t imony,exh ib i ts  and w r i t t e n  comments, the 
Admin i s t ra t i ve  Law Judge makes thefo l l ow ing :  

FINDINGS OF FACT 

PROCEDURAL requirements 

1 .  On J u l y  2 ,  1985, theDepartment f i l e dt h ef o l l o w i n g  documents w i ththe  
Ch ie f  Admin i s t ra t i ve  Law Judge: 

(a )  A copy of theproposedru lescer t i f iedbytheRevisor  o f  S ta tu tes .  
(b )  The Order for Hearing. 
( c )  The Notice o f  Hearingproposed to  be issued. 
( d l  A Statement of the number of personsexpected t oa t t e n d  

thehear ing and theest imatedlength o f  theAgency'spresentat ion.  
( e )  The Statementof Need andReasonableness. 
( f )  A Statement o f  Add i t iona lNot ice .  

2 .  On Monday, J u l y  22,  1985, a Notice o f  Hear ing and a copy o f  the 
proposedrules were pub l i shedat '10Sta teReg is te r  No. 4,  pp. 155 - 183. 

3 .  On J u l y  1 7 ,  1985, theDepartmentmailedtheNotice o f  Hearing to  a l l  
persons and assoc ia t ions  who had r e g i s t e r e d  
purpose o f  r e c e i v i n g  such n o t i c e .  

t h e i r  names w i t h  i t  for the 

HCFA-179 # 9L-' Date Rec'd 

Supercedes Date Appr. 
-2­


''
State Rep. In. 'Date Eff. 



I 

4. On J u l y  25,1985, theDepar tmentf i ledthefo l low ing  documents w i t h  
theAdmin is t ra t i ve  Law Judge: 

(a)  The Not ice  o f  Hearing as mai led.  
(b)  The Agency's c e r t i f i c a t i o nt h a t  i t s  m a i l i n g  list was 

accurate and complete. 
( c )  The A f f i d a v i t  of  M a i l i n gt h e  Notice to  a l l  personson 

the Agency's list. 
(d)  An A f f i d a v i to fA d d i t i o n a l  Notice. 
( e )  Thenames of thepersonnel t o  representtheDepartment 

a t  t he  hear ing  toge the r  w i th  the  names o f  any o the r  
w i tnessesso l i c i t ed  to  appearon its behal f(none).  

( f )  A copy o f  theSta teReg is te rconta in ingtheproposedru les .  
(g) 	 A copy o f  theDepartment'ssolicitation o f  ou ts ideop in ion  

regardingtheproposedpermanentrulesgoverningthe 
de terminat ion  of  we l fa re  payment ra tes  for r e s i d e n t i a l  
f a c i l i t i e s  for t h e  m e n t a l l y  r e t a r d e d  p a r t i c i p a t i n g  i n  
themedicalassistanceprogram,which was publ ishedon 
Monday, March 5 ,  1984 i n  8 S.R. 1992. The Department 
d i d  n o t  r e c e i v e  anyresponses to  t h i s  p u b l i c a t i o n ;  
t he re fo re ,  nonewere f i l e d  w i t h  t h e  A d m i n i s t r a t i v e  Law Judge. 

All the documents mentioned abovewere a v a i l a b l e  for  i n s p e c t i o na tt h e  
O f f i c e  o f  admin is t ra t ive Hear ings from the date of f i l i n g  t o  the date of the  
hearing . 

5. The i n i t i a l  comment pe r iodinth i smat te rrema ined  openthrough 
Thursday,September12, 1985, for t h er e c e i p t  o f  w r i t t e n  comments and 
statements,the i n i t i a l  comment per iodhaving been extended a tthehear ing  t o  
20 calendardaysfol lowing its conclusion. The recordremainedopen for  an 
addi t ionalthreeworkingdays,through Tuesday,September 17, 1985, for 
responses t o  the comments f i l e d  e a r l  f e r .  

6. Mary Mart in,counsel  for  ARRM, argued t h a tt h e  Department f a i l e d  to 
comply wi ththeprocedura lrequi rements o f  theAdmin is t ra t i veProcedureActin  
th isproceeding.Whi leadmi t t ingthattheDepar tment  may have compl iedwith 
thetechnica lrequi rements of thelaw, she arguedthat  i t  d i dn o t  meet  the 
s p i r i t  of thelaw. She no tedtha tth reepeop lea tthehear ingd idno t  r e c e i v e  
theDepartment'sNotice of  Hear ingandthattheDepar tmentd idnotd is t r ibute 
a d r a f t  o f  theproposedru le t o  ICF/MRs i nt h es t a t e .  She sa idthe 
Depar tmen t ' s  f a i l u re  t o  dotha tpre jud icedprov iders  because a former d r a f t  o f  
t h er u l e( d a t e dA p r i l  29, 19851, was w i d e l yd i s t r i b u t e dt op r o v i d e r s  and 
comments were sol ic i tedbytheDepartmentonthebasis of tha tdra f t .S ince  
t h er u l e  now proposedbytheDepartment i s  s u b s t a n t i a l l y  d i f f e r e n t  from the 
A p r i l  29 d r a f t ,  she a rguedtha ttheDepar tmen t ' sc i r cu la t i ono ftheApr i l  29 
d r a f t  c r e a t e d  an expec ta t ion  among prov idersthattheywould be g iven advance 
no t i ce  and an oppor tun i t y  t o  rev iewthef ina lru lebe fo re  i t  would be adopted, 
and tha tthey  may havebeen p r e j u d i c e db yt h i n k i n gt h a tt h ef i n a lr u l e  was 
s i m i l a r  t o  thatproposed i nA p r i l , .  She arguedthatthere hadbeen so many 
dra f ts  o f  t h i s  r u l e  t h a t  p r o v i d e r s  had become confused and were unable t o  
determinewhichdraf ts were b e i n g  c i r c u l a t e d  s e r i o u s l y  for  adopt ion and which 
ones were not. She a lsoarguedtha t  ARRM members had v e r y  l i t t l e  Involvement 
i n  thedevelopment of therulebeingproposedbytheDepartment, and t h a t  f o r  
a l l  thesereasons i t  should be withdrawn. Those arguments were n o t  



-- 

I 

persuasive.  I nthep romu lga t ion  o f  ru les ,s ta teagenc iesarenotrequ i red  t o  

follow anyproceduresotherthanthosesetfo r thintheAdmin is t ra t i ve  

Procedure A c t  or t h er u l e s  of theOf f i ce  o f  Admin is t ra t i veHear ings .  Vermont 

Yankee Nuclear Power Corp. v .  NaturalResourcesDefenseCouncil,Inc., 435 

U.S. 519, 98 S . C t .  1197, 55 L.Ed.2d 460 (1978). Whether or no t  an agency 

c i r c u l a t e s  some or a l l  of i t s  d r a f t s ,  s o l i c i t s  o u t s i d e  o p i n i o n  p r i o r  t o  

commencing rulemakingproceeding,givescompletenot ice of a l l  o f  i t s  

a c t i v i t i e s ,  or under takesru lemakingproceedingswi thoutthepr ior  

p a r t i c i p a t i o n  o f  a l la f f e c t e di n t e r e s t s ,  i s  one t h a t  i s  l a r g e l y  l e f t  t o  i t s  

d i s c r e t i o n  underthelaws o f  t h i ss t a t e .T h e r e f o r e ,i nt h i s  case,the 

Depar tmen t ' sfa i l u re  t o  c i r c u l a t e  t h e  f i n a l  d r a f t  o f  i t s  p roposedru le  as i t  

haddone w i t h  p r i o r  d r a f t s ,  i t s  f a i l u r e  t o  have more invo lvementw i thindus t ry  

r e p r e s e n t a t i v e s  p r i o r  t o  propos ingtheru les  t o  be promulgated and theother  

fa i luresment ionedby ARRM representa t ivesarenotmater ia lhere .  The Agency 

has d i s c r e t i o n  as to thosematters and i s  n o t  bound t o  follow in fo rma l  

proceduresthey may have f o l l o w e d  i n  t h e  p a s t  or t o  undertakeanyproceedings 

n o ts p e c i f i c a l l yr e q u i r e d  of it. A l thoughth reeind i v idua lsa tthehear ing  

i n d i c a t e d  t h a t  t h e y  d i d  n o t  r e c e i v e  n o t i c e  of thehearingfromtheDepartment, 

the show o f  hands made to d e m o n s t r a t e  t h a t  f a c t  d i d  n o t  e s t a b l i s h  t h a t  t h e  

Department f a i l e d  to g i vep roperno t i ce  of thehear ing. It i s  unknown i f  any

of thoseind i v idua ls  had r e g i s t e r e d  t h e i r  names w i t h  t h e  Department for  the  

purpose o f  r e c e i v i n g  n o t i c e  or whether someone e l s e  i n  t h e i r  o r g a n i z a t i o n s  may 

have rece ivedtheno t i cetha t  was mailed.Moreover,the mere f a c tt h a tt h e y  

appeared a t  t h e  h e a r i n g  shows t h a t  t h e y  were no tp re jud i cedby  any de fec ts  

tha toccur red .  ICF/MRs i n  t h es t a t ed i dt h o r o u g h l yp a r t i c i p a t ei nt h e  

rulemakingproceeding and many of themwere representedby ARRM, which 

evaluated and commented upon t h er u l ei nc o n s i d e r a b l ed e t a i l .  Under the 

c i rcumstances,theAdmin is t ra t ive Law Judgecan f i n d  noproceduraldefects 

whichwouldrequiretheDepartment t o  reconvene t h i s  h e a r i n g  or whichwould 

l ega l l yp rec lude  i t  f rompromulga t ingtheru le .  


INTRODUCTION AND STATUTORYAUTHORITY 

7. Minnesotahasapproximately330 ICF/MRs serv ingapprox imate ly  5,100 
r e t a r d e dc h i l d r e n  and adu l t s .  I t  hasmore ICF/MRs thananyotherstate 1/8
o f  thena t ionw ideto ta l ,  andmore p r o p r i e t a r y  homes (50%) than any o t h e r  
s t a t e .  The capac i t y  of t h e s ef a c i l i t i e sr a n g e s  from s i x  beds or l ess  t o  164 
beds, buttheaveragecapaci ty  i s  15 beds. They a l l  servementa l l yre ta rded 
res iden ts ,bu t  some s p e c i a l i z e  i n  c a r i n g  for r e s i d e n t s  w i t h  d i s a b i l i t i e s  or 
thosewithbehaviordisorders.  I nt h ep a s t ,t h es t a t e  hasencouraged 
increases i n  t h e  number o f  ICF/MRs i n  o r d e r  t o  reducethe number o f  res iden ts  
i n  s t a t e  h o s p i t a l s  and t o  obta inmatchingfedera l  funds avai lab leunderthe 
Medicaid Program.Reductions i ns t a t eh o s p i t a lp o p u l a t i o n s  were requ i red  
under a se r ies  of  consentdecreesissuedbytheFederal D i s t r i c t  Court  o f  
Minnesotarequ i r ingtheSta te  to providecare t o  menta l l yre ta rdedpersonsin  
t h el e a s tr e s t r i c t i v ef a s h i o np o s s i b l e .  By 1983, i t  was determinedthatthe 
s t a t e  may have r e l i e d  too h e a v i l y  upon ICF/MRs and t h a t  o t h e r ,  
l e s s - r e s t r i c t i v ea l t e r n a t i v e ss h o u l d  be developed. I na d d i t i o n ,  i t  was 
determinedthatthecosts of ICF /MR careshould be l i m i t e d  or reduced. 

8 .  Laws o f  Minnesota, 1983, c .  312, a r t .  9, 33 1-7 addressedboth o f  
theseconcerns. Among o the rth ings ,  i t  prov ided for  a moratoriumon new 
I C F / M R s  and requ i redthe  Commissioner to  promulgate new r u l e sr e g u l a t i n gt h e  
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reimbursement of ICF/MRs under the state‘s Medical Assistance program. Most 
of the rulemaking directives in the Act are contained in Minn. Stat. 
3 2568.501, subds. 2 and 3 ,  which provide as follows: 

Subd. 2. Authority. The commissioner shall establish 

procedures and rules f:- determining rates for care of 

residents of intermediate care facilities for the mentally 

retarded which qualify as vendors of medical assistance, 

waivered services, and for provision of training and 

habilitation services. Approved rates shall be established 

on the basis of methods and standards that the commissioner 

finds adequate to provide for the costs that must 
be 
incurred for the quality careof residents in efficiently
and economically operated facilities and services. The 
procedures shall specify the costs that are allowable for 
payment through medical assistance. . . . 
Subd. 3. Rates for intermediate care facilities for the 
mentally retarded. The commissioner shall establish, by
rule, procedures for determining rates for careo f  
residents of intermediate care facilities for the mentally
retarded. The procedures shall be based on methods and 
standards that the commissioner finds are adequate to 
provide for the costs that must be incurred for the careof 

residents in efficiently and economically operated 

facilities. In developing the procedures, the commissioner 

shall include: 


(a) cost containment measures that assure efficient and 
prudent management of capital assets and operating cost 
increases which do not exceed Increases in other sections 
of the economy; 
. (b) limits on the amounts of  reimbursement for property,
general and administration, and new facilities;

(c) requirements to ensure that the accounting practices 

of the facilities conform to generally accepted accounting 

principles; and 


(dl incentives to reward accumulationsof equity. 


In establishing rules and procedures for setting rates for 

care of residents in intermediate care facilities for 

mentally retarded persons, the commissioner shall consider 

the recommendations contained in the February 1 1 ,  1983,

Report of the Legislative Auditor on Community Residential 

Programs for the Mentally Retarded and the recommendations 

contained in the 1982 Report of the Department of Public 

Welfare Rule 52 Task Force. Rates paid to supervised 

living facilities for rate years beginning during the 

fiscal biennium ending June 30, 1985, shall not exceed the 

final rate allowed the facility for the previous rate year 

by more than five percent. 


Under Hinn. Stat. 3 2568.503, the Commissioner i s  required to promulgate
temporary and permanent rules regulating the reimbursement of ICF/MRs pursuant 
to the provisionsof the Administrative Procedure Act. 


